Taxation of Costs

Procedures for Filing the Bill of Costs

Under Fed. R. Civ. P. 54(d) and 28 U.S.C. § 1920, a prevailing party may request the
Courtroom Deputy Clerk to tax allowable costs in a civil action as part of a judgment or
decree. This procedure is begun by filing a Bill of Costs, which must be filed on form
AO 133, available in the Clerk’s office.

When is a party the “prevailing party”?

A party in whose favor a judgment is entered is the
prevailing party, regardless of whether that party sustains
the entire complaint or only a portion thereof! Thus, the
plaintiff is the prevailing party when judgment is rendered in
her favor. The defendant is the prevailing party when the
proceeding is terminated by court-ordered dismissal or
judgment in favor of the defendant. Note, however, that
when the case is dismissed or remanded for lack of
jurisdiction, costs can only be allowed on order of the
Judge.? In addition, under Fed. R. Civ. P. 68, a plaintiff who
rejects a settlement offer that is more than the judgment
eventually obtained by the plaintiff is liable to the defendant
for costs incurred after the offer was made.?

What must be filed?

The original of the Bill of Costs shall be filed with the Clerk,
with copies served on adverse parties. All costs sought
must be itemized and documented in order to allow the
adverse party a fair chance to object.* An affidavit of the
party or counsel must accompany the Bill of Costs verifying
that (i) the items claimed in the Bill of Costs are correct, (ii)
the costs have been necessatrily incurred in the case, and
(i) the services for which fees have been charged were
actually and necessarily performed.®

When must the Bill of Costs be filed?

The Bill of Costs must be filed within fifteen (15) days of the
earlier of (i) the expiration of the time allowed for appeal of
the final judgment or decree, or (ii) receipt by the Clerk of
the Mandate of the Court of Appeals.®



Can costs be taxed in settled cases?

If parties have specified an allocation of costs in their
agreement to settle a case, that allocation is controlling.” If
their agreement does not specify how costs are to be
allocated, the determination will depend on which party is
“prevailing.” Ordinarily, this determination will require the
party seeking costs to make an application for review by a
District Judge or Magistrate Judge.

Objections to the Bill of Costs

How does the adverse party object to the Bill of Costs?

If an adverse party objects to the Bill of Costs or any item
claimed by a prevailing party, that party must state their
objection(s) in a Motion for Disallowance with supporting
documents. The Motion must be made within ten (10) days
after the filing of the Bill of Costs. The prevailing party may
file a response to the objection, so long as it is within five (5)
days of the filing of the Motion for Disallowance®

How is the objection resolved?

The need for a hearing on costs will be determined by the
Courtroom Deputy Clerk. Unless a hearing is ordered, a
ruling will be made within a reasonable period by the
Courtroom Deputy Clerk. Within five (5) days of receipt of
that Clerk’s ruling on costs, a party may request review by a
District Judge or Magistrate Judge.’

What are common objections that should not be given weight?

Adverse parties raise four common arguments against the
taxation of costs that should not be given weight. First, it is
often claimed that the losing party’s lawsuit addressed
important social issues, and that if costs are awarded, other
parties seeking to pursue important public policy goals will
be frightened away from litigation."*®* Second, parties
sometimes view the “good faith” nature of their lawsuit as
somehow excluding them from the duty to pay costs.*
Third, parties often claim that their financial status should
exempt them from taxation responsibilities, either because
they are less wealthy than the prevailing party or because
they are indigent.*> Finally, it is sometimes claimed that the



prevailing party should be denied all or a part of their costs
because they only prevailed on a portion of their claims, or
they only received injunctive or other non-monetary relief.*®
None of these arguments are acceptable objections to the
award of costs.

What are common objections that can be considered?

Acceptable reasons for denying all or part of requested
costs include the prevailing party’s failure to file the Bill of
Costs within the fifteen day time period,** and the failure to
provide sufficient, legible itemization of costs, along with
supporting documentation.”> Costs may also be denied
where the prevailing party has engaged in misconduct
during the litigation process,*® but this determination must be
made by a District Judge or Magistrate Judge.

Taxable Costs

It is important to note that only those costs specifically mentioned in 28 U.S.C. § 1920
are taxable.!” Thus, the Courtroom Deputy Clerk must deny all other costs requested,
even if the opposing party has failed to make an objection.*®* The following costs are
taxable to the extent described:

Fees of the Clerk.
Taxable.*

Fees of the Marshal.
Taxable, even if conducted by private process servers.?

Fees of the Court Reporter.
Taxable for all or any part of the transcript necessarily
obtained for use in the case.®* This includes trial transcripts
and transcripts of depositions taken for use at trial.? Video
depositions are not taxable without prior permission of the
Court.?® Daily or expedited transcript costs will not be
taxable unless requested in a motion filed prior to
commencement of trial.**

Fees for witnesses.

Taxable, if the testimony of the witness was relevant and



material to an issue in the case,? for the following items:
witness fees (at $40 per day); mileage (at $.3250 per mile)
and/or travel by common carrier, tolls, and parking, if the
witness testifies; and subsistence (at $238.00 per day for the
Boston area) if the witness testifies and it is not practical for
the witness to return to his or her residence from day to
day.?® Fees for witnesses who are parties to the litigation
are not taxable.?” However, witness fees for employees of a
corporate party are allowable so long as the employees are
not real parties in interest.”®

Fees for exemplification.

Taxable if necessarily obtained for use in the case.?
Exemplification is the making of an official and certified copy
of a document or transcript that is used as evidence.
Examples of items that may be exemplified include docket
sheets, complaints, medical reports, police reports, weather
reports, land records, and criminal records.

Fees for printing and copying.

Docket fees.

Photocopying costs are taxable only to the extent that the
copies were used as exhibits, were furnished to the Court or
opposing counsel, or were otherwise necessary for
maintenance of the action.*® Thus, taxable items can
include copies of trial transcripts,*! deposition transcripts
used at trial,* copies of exhibits where originals are not
available, briefs, excerpts of the record, etc.** Counsel must
include a statement that the cost is no higher than what is
generally charged for reproduction in the local area, and that
no more copies than what was actually necessary were
reproduced.** Copies for the convenience of counsel and
not for use at trial are not taxable.*® The reasonable
expense of preparing items such as charts, photographs,
motion pictures and similar visual aids is taxable when the
exhibits have been received in evidence and have been of
aid to the Court.*® The costs of maps, charts and models
(including computer generated models) that are deemed to
be beyond the needs of the case are not taxable.*’

Taxable according to the rates set forth in 28 U.S.C. § 1923.



Compensation of court-appointed experts.

Taxable only if the expert is court-appointed. If an expert
witness is not court-appointed, expenditures are taxable only
to the extent that ordinary witness expenditures would be
(see above).*®

Compensation of interpreters and costs of special interpretation
services.

Fees, expenses and costs of interpreters are taxable if their
services or the product of their services (i.e., translated
depositions) are used at trial.** Fees for translation of
documents received in evidence, used as part of the
proceeding or otherwise reasonably necessary for trial
preparation are taxable. Current rates for a certified and
professionally qualified interpreter are $305.00 for a full day,
$165 for a half day, and $45 per hour for overtime. The rate
for a language skilled (non-certified) interpreter is $145 for a
full day, $80 for a half day, and $25 per hour for overtime.*

Special Proceedings

When the action has had proceedings in courts other than the District Court, or is a
special type of proceeding in the District Court, the following rules apply:

Bankruptcy appeals.

A Bill of Costs on a bankruptcy appeal to the District Court
must be filed within fifteen (15) days of the entered date of
the order deciding the bankruptcy appeal. Note that if
judgment is affirmed or reversed in part, or is vacated, costs
cannot be taxed unless the judgment signed by the Court
specifically awards costs to a party.** The following are
taxable as costs, in addition to other taxable items: costs
incurred in the production of copies of briefs, the
appendices, and the record and in the preparation and
transmission of the record, the cost of the Reporter's
transcript, if necessary for the determination of the appeal,
the premiums paid for cost of supersedeas bonds or other
bonds to preserve rights pending appeal and the fee for
filing the notice of appeal.*?



Suits in admiralty.

Costs incurred in posting a bond may be taxable if deemed
a reasonable expense.*® The prevailing party must have
obtained the lowest available rate.**

The Court of Appeals.

Any costs allowed and entered as an order by the Court of
Appeals (usually costs associated with appellate printing or
production of briefs) shall be added to costs taxed by the
District Court.** In addition, allowable costs to be entered by
the Courtroom Deputy Clerk of the District Court include the
costs of preparing and transmitting the record and
transcripts, obtaining supersedeas bonds and other required
bonds, and fees of the appellate clerks.*®

The United States Supreme Court.

Taxable costs are limited to fees of the Clerk and costs of
printing the joint appendix. When costs are allowed by the
Supreme Court, an itemization of the costs will be inserted in
the body of the mandate sent to the court below.*’

State courts.

For removed cases, any costs incurred in state court prior to
removal are taxable in federal court, so long as the costs
were taxable under state law.*® An affidavit of costs incurred
while proceeding in state court must accompany the Bill of
Costs.

Items Specifically Not Taxable

Two non-taxable items deserve special mention.
Attorney’s fees.

Any party seeking attorney’s fees must file an appropriate
motion with the District Judge or Magistrate Judge.*

Special Master fees.



Any party seeking Special Master fees must file a motion
with the District Judge or Magistrate Judge.*

Status of Certain Special Parties

Intervenors.

Intervenors in agency actions are generally treated like any
other prevailing or losing party.>*

The United States.

Costs may be taxed against the United States or any of its
agencies or officials if the United States is a losing party.>
The United States may recover filing fees when it prevails in
a civil action.*

State governments.

State governments, agencies and officials may be taxed with
costs.>
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